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O R D E R 

PER VIKAS AWASTHY, J.M: 

This appeal by the assessee is directed against the order 

of the Commissioner of Income Tax(Appeals)-20, Mumbai, 

dated 13-08-2019 for the AY.2009-10. 

2. Shri Margav Shukla, appearing on behalf of the 

assessee, submitted that the solitary ground raised in the 

appeal by assessee is against the addition confirmed by the 

CIT(A) in respect of alleged bogus purchases by the assessee.  

The ld.AR submitted that the assessee is engaged in execution 
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of works contract for interior works as per the specification of 

clients/architects. The assessment for AY.2009-10 was 

reopened on the ground that the assessee has indulged in 

obtaining bogus purchase bills aggregating to 

Rs.1,13,86,164/- from Halawala dealers. The Assessing 

Officer (AO) made addition of the entire bogus purchases and 

the CIT(A) upheld the order of AO. The ld.AR pointed that 

assessee has declared Gross Profit (GP) of 17.64% during the 

impugned assessment year. Similar addition was made by the 

AO in subsequent assessment year i.e., AY.2010-11 on same 

set of facts. The matter travelled to the Tribunal. The                    

Co-ordinate Bench of the Tribunal has accepted the GP @16% 

declared by the assessee in AY.2010-11. The ld.AR prayed for 

deleting the addition in light of the order of the Tribunal in 

assessee’s own case in ITA Nos.6889/Mum/2017 & 

3076/Mum/2018 for the AYs.2010-11 & 2011-12, decided on 

27-12-2018. 

 

3. Per contra, Shri S.Michael Jerald, representing the 

Department, vehemently defended the impugned order.  

However, the ld.DR fairly admitted that the facts in the 

assessment year under appeal are similar to facts in 

AYs.2010-11 and 2011-12. 

 

4. Both sides heard. Orders of authorities below perused.  

The authorities below have made addition in the hands of the 

assessee on account of alleged bogus purchases made by the 

assessee from Hawala dealers. Both the sides are unanimous 

in stating that the facts in the assessment year under appeal 
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are similar to the facts in assessee’s own case for the 

AYs.2010-11 & 2011-12. The Co-ordinate Bench of the 

Tribunal while adjudicating the appeals of assessee in ITA 

Nos.6889/Mum/2017 & 3076/Mum/2018 for the AYs.2010-

11 & 2011-12 respectively (supra), held as under: 
 

“7. We have heard both the counsel and perused the records. The ld. 
Counsel of the assessee has submitted that the sales in this case 
have not been doubted. Hence, he pleaded that on the touch stone of 
the Hon'ble jurisdictional High Court decision in the case of Nikunj 
Eximp Enterprises (in writ petition no 2860, order dt. 18.6.2014), no 
disallowance was to be done. He further submitted that 
disallowance has been done in this case on account of profit earned 
on bogus purchases @ 12.5%. The ld. Counsel of the assessee 
submitted that the assessee has already disclosed sufficient gross 
profit of 15.99% more than the amount of 12.5%. Hence, he pleaded 
that no disallowance is necessary.  
 

8. Per contra, the ld. Departmental Representative (ld. DR for short) 
relied upon the orders of the ld. CIT(A).  
 

9. Upon careful consideration, we find that the ld. CIT(A) in this case 
has sustained 12.5% disallowance on account of bogus purchase. 
We note that sales have not been doubted. The Revenue is not in 
appeal against the order of the ld. CIT(A). We note that this 
disallowance is done to tax the profit earned by the assessee on the 
bogus purchase. Hence, in our considered opinion, though 12.5% 
disallowance is to be sustained, but the gross profit already 
disclosed by the assessee, needs to be reduced to avoid double 
jeopardy to the assessee. Double jeopardy, in our considered 
opinion, is not sustainable in law. Accordingly, we hold that the 
disallowance in this case should be restricted to 12.5% of the bogus 
purchase and the gross profit already declared should be reduced 
there from. Since the gross profit declared is more than 12.5%, no 
disallowance is further called for”. 
 

5. Since the facts in assessment year in appeal are similar 

to the facts in AYs.2010-11 & 2011-12 adjudicated by the   

Co-ordinate Bench of Tribunal, respectfully following the 



 
ITA No. 5852/Mum/2019 

 
 

 
 

 

: 4 :

order of Tribunal in assessee’s own case, the impugned order 

is set aside and the appeal of assessee is allowed. 

 

6. In the result, appeal of assessee is allowed. 
 

Order pronounced in the open court on Friday  
the 20th day of December, 2019 
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